ATTACHMENT 1
Agenda of National Creditors Bar Association 2018 Spring Conference
May 16-18, 2018
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Proceedings had on Tuesday, January 23, 2018,

8

at Ralph L. Carr Colorado Judicial Center,

9
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1
2

P R O C E E D I N G S
JULIE MEADE:

Good afternoon.

Welcome to the

3

first CFDCPA Consumer Group meeting.

4

bill that just went through last session, this is the

5

first meeting I'm holding per statute in January.

6

Per the sunset

And the purpose and the form for this meeting

7

is for consumer groups to have a forum and an

8

opportunity to discuss with me as the Administrator

9

issues around the Fair Debt Collection Practices Act.

10

With that, I thought I, to give it some

11

structure, would give some opening thoughts and remarks

12

and then really open it up and engage in discussion

13

with the consumer groups that are here today.

14

Okay?

So really, to start this -- the hope is that

15

this type of meeting will provide an open discussion

16

where I'm on the receiving end of as much information

17

as possible from you all and I answer questions or am

18

visible to provide information for you in the arena of

19

debt collection.

20

With that, I thought I would start with the

21

sunset review and the changes that came through the

22

legislature.

23

So we have started fielding questions through

24

our various e-mails and answers.

25

everybody's not aware of all the substantive sort of
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1

changes, the first biggest change was adding a

2

definition of debt buyer.

3

And we have, in fact, a received a lot of

4

questions around what does "engage in the business of

5

purchasing" mean?

6

mean?

7

What does "delinquent or defaulted"

Questions around servicers, and a question

8

that came in whether the instate office requirement

9

under the Fair Debt Collection Practices Act applies to

10

debt buyers.

11

that was just -- just became effective and are going to

12

try and figure how to administer that new definition of

13

debt buyer.

14

So we've started looking at the language

A quick note, it was always our position in

15

interpreting the Colorado Fair Debt Collection

16

Practices Act that debt buyers were subject to the

17

Colorado Fair Debt Collection Practices Act even prior

18

to the new definition of debt buyer.

19

The other obviously substantive additions

20

were creating new requirements when binding legal

21

actions on debt held by debt buyers.

22

became effective January 1st, 2016.

23

And that also

There was some clarification that a bond

24

would not be required for a debt buyer, but I think

25

that was just a clarification that was -- already
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1

seemed to be spelled out in the prior version of the

2

act.

3

Another substantive change from our

4

perspective is the institution of a two-year statute of

5

limitations within which the Administrator may bring

6

enforcement actions.

7

That is going to be something we're looking

8

at and trying to figure out how to administer

9

responsibly.

10

And then adding duties -- sunsetting the

11

advisory board but adding to me -- or to the

12

Administrator of which this meeting is formed.

13

And then, of course, relocating the statute

14

into Title V.

15

changes to the sunset.

16

So those are sort of the substantive

And I thought I would stop and see what kind

17

of discussion there was or if there are any thoughts

18

from the consumer groups around those items.

19

T.A. TAYLOR:

20

name a is T.A. Taylor.

21

practice, and I'm the state chair for the National

22

Association of Consumer Advocates.

23

One of the -- I'm sorry.

My

I'm an attorney in private

And one of our concerns initially, and it's

24

probably something that we'll have to address, is

25

educating consumers about the changes and how it
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1

impacts them.

2

Generally, you all cite in some pretty good

3

information for consumers.

4

dense for them to get through.

5

It's just sort of kind of

And so I was wondering if perhaps you'd

6

consider a highlight section just for a short period of

7

time, saying these are new rules effective the first of

8

January, here's how it might impact you.

9

questions, talk to us.

10

JULIE MEADE:

If you have

Do you have any particular

11

items that you think need to be clarified for

12

consumers?

13

T.A. TAYLOR:

I think the main one is the

14

change requiring additional documentation for the

15

complaint.

16

people, the minute they get served, they aren't going

17

to the site to see what they do now.

18
19
20

That's a big one.

JULIE MEADE:

Refining that some

Any other thoughts or

suggestions on -- or issues on the changes to the act?
DAN BECKER:

I'm Dan Becker.

I'm also an

21

attorney in private practice and also a member of NACA.

22

But I do not speak for NACA.

23

I'm on behalf of myself.

You know, the question I would have and that

24

I think would be valuable to consumers is it's often

25

difficult for consumers to understand when somebody is
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1

acting as a debt buyer and owns the debt, versus

2

somebody who is acting as an assignee for collection

3

purposes.

4

And so having some guidance around that so

5

that people can understand, and I think it probably

6

would be valuable even for practitioners, probably

7

useful for industry folks too, to understand very

8

clearly what is considered a debt buyer and whether the

9

different types of assignments fall within the scope of

10

a debt buyer.

11

And then the second part of that would be too

12

would be to -- that oftentimes consumers don't know,

13

and so they may not know the documentation that comes

14

with the summons and complaint is inadequate under the

15

CFDCPA.

16

And so unless somebody tells them that that

17

information should have been required and also is able

18

to tell them that the collection agency is actually

19

considered a debt buyer, they don't know that they're

20

missing the documentation that they should now be given

21

as part of this.

22

JULIE MEADE:

And so your suggestion is

23

provide clarification on our website in some manner for

24

that?

25

DAN BECKER:
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1

would be the best way to do it.

2

were education on it to consumers so that they can

3

understand, in this circumstance, you're sued by

4

Collection Agency A, and this collection agency happens

5

to be a purchaser of defaulted debts, if you're sued by

6

them, then they're required to give you the chain of

7

assignment and the other things that are required under

8

the revisions to the act.

I think that if there

9

That way, they can have a better sense of it,

10

and perhaps educating them about the difference between

11

somebody who's acting as a debt buyer, versus somebody

12

acting solely as a collection agency collecting on

13

behalf of the creditor that doesn't outright own the

14

debt.

15

The second thing that I think would be kind

16

of useful to identify these issues is what -- is

17

clarification on whether the debt buyer has to identify

18

itself as being a debt buyer when it files a complaint.

19

And I don't -- I don't know if that's within

20

the Administrator's authority to create rules or

21

guidelines around, but it certainly would be helpful if

22

the agency is saying, "We are a debt buyer," so that

23

people can know because these are often very opaque

24

types of arrangements between collection agencies and

25

the creditors for whom they collect .
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1

JULIE MEADE:

2

RICH JONES:

3

Jones, Policy Center.

4

the changes and I think are wanting to see, again, how

5

it begins to play out and particularly around the

6

required documentation.

7

Okay.

Thank you.

Rich.

I guess from our -- this is Rich
We very much were supportive of

I'm not sure if -- if you -- if the agency or

8

you as the Administrator collect any sort of data on

9

the numbers of complaints filed or, you know, something

10

like that, and/or if that's something that the courts

11

would collect so that we can begin to see a little bit

12

about what the effects are on the -- of the --

13

particularly changes in the amount and type of

14

documentation that's needed.

15

JULIE MEADE:

Well, I can tell you, we don't

16

collect data on lawsuits because we're usually unaware

17

of them unless we get a complaint from a consumer and

18

we're apprised of that through assessing that consumer

19

complaint.

20

So we don't track that.
Some of our more in-depth examinations and

21

investigations have required us to see and pull a

22

number of lawsuits for particular agencies and -- but

23

that's an ad hoc basis.

24

have the process or capabilities at this point to track

25

complaints that are filed in court.
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1

We do track complaints -- consumer complaints

2

that are filed with us.

3

you're looking for.

But I'm not sure that's what

4

RICH JONES:

Right.

5

DAN BECKER:

I would add to that as well and

6

why I think that would be useful thing to do is that it

7

would be nice to know on, sort of, an aggregate level

8

without having to identify a bad actor, but how big

9

some of the problems that, as consumer attorneys, we

10

see every single day in debt collection lawsuits,

11

whether it's a lawsuit that's filed with improper

12

service, it's a lawsuit filed on a debt that is out of

13

statute, or whether it's a lawsuit that doesn't comply

14

with the new requirements under the act.

15

And so I think that from, you know, a policy

16

standpoint, it would good to have that data to

17

understand what percentage, you know, what number, what

18

volume of lawsuits are getting filed by collection

19

agencies, and of those, how many of them simply end up

20

in default, how many of them end up with somebody, you

21

know, raising a defense, how many end up in

22

stipulations.

23

And that would, I think, give the

24

Administrator a sense of, you know, where the problems

25

areas are.

And if you're approaching it from a
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1

rulemaking approach or an enforcement approach, you

2

would understand what the biggest problems are from

3

there because the information we have is really, sort

4

of, anecdotal and, you know, you can sort of see what

5

you see every day, and you may just be seeing the

6

problems, but you see the same ones.

7

And so it appears sometimes larger in your

8

minds, in that there's a problem when it may be

9

isolated.

10
11

And I think that would be helpful for

everyone all around.
JULIE MEADE:

Any other thoughts on the new

12

provisions for the sunset?

13

throw out, sort of, maybe some trends and issues that

14

we're sort of looking at and trying to analyze and get

15

some ideas on how to administer or how to handle it.

16

Okay.

I thought I would

But first, around the collection of the

17

medical debt -- and there are myriad of issues with

18

this sort of topic that I would welcome input and ideas

19

from you all on.

20

T.A. TAYLOR:

One of the bigger issues I

21

think we're seeing in terms of medical debt is the

22

speed at which a collection agency goes to get this

23

from the consumer while the debt is still working its

24

way through the insurance process because we're seeing

25

insurance companies take six months or longer to get it

Electronically signed by Wendy McCaffrey (201-238-226-4844)

Calderwood-Mackelprang, Inc. 303.477.3500

34bd5fa6-19d6-48f7-9ecc-2b96d36f50f1

CFDCPA Consumer Group And Administrator of the Uniform Consumer Credit Code Public Hearing - January 23, 2018

11

1

settled, particularly when they're seniors, because it

2

has to go through Medicare and then go through their

3

gap insurance coverage.

4

But they get to the three months' point, and

5

they're getting notices from a collection agency before

6

that.

7

still going through the insurance, it doesn't work

8

because as far as they're concerned, well, we have this

9

bill, and it hasn't been paid.

Try as we might to contact them, and say we're

10

Well, there's no way we're going to be able

11

to have the client pay it.

12

pay it.

13

of it until it's worked its way through the insurance

14

process.

15

There's not enough money to

We're not about to have them pay any portion

And I -- I don't expect that you can fix

16

that.

17

sort of timeline or some acceptance for the collection

18

agency is that an insurance issue with medical debt

19

ought not to be accelerated when you know that's an

20

insurance issue, which in most cases there's an

21

insurance issue.

But it is a problem, in terms of, you know, some

So . . .

22

It's just becoming a bigger problem.

23

JULIE MEADE:

That is one of the issues,

24

obviously, that's more around the creditor sort of

25

sending that off prematurely, I'm guessing.
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1

T.A. TAYLOR:

I think that's it.

So it's

2

actually more the creditor issuing, at this point,

3

unless we're ever able to set aside medical debt

4

separately, under statute, how successful we'll be.

5

You know?

6

One can always dream.
But, so yes, I guess the medical debt is

7

two-sided.

8

distinguishing it from collection debt.

9

It is a creditor issue and there's no

DAN BECKER:

I agree that that's a problem.

10

What we see typically is that there's a 90-day window

11

after a bill is incurred and not paid in which the

12

original creditor -- and it's a hospital or some other

13

provider, in which they attempt their own collection

14

efforts and then ship it off to the collection agency

15

after the 90th day, or some others have different

16

windows.

17

But, you know, I think where there's an

18

opportunity to deal with this issue, which is in those

19

90 days, the consumer will probably have a discussion

20

with the hospital and say, "Oh, you know, insurance

21

should have paid for this."

22

Well, even if insurance is slow in getting

23

back to the hospital or the hospital is slow in

24

rebilling insurance, those 90 days still continue to

25

run.
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1

So even though that's not resolved, then

2

there is a -- you know, there's a problem where it gets

3

to the collection agency when that hasn't been resolved

4

yet.

5

And then when the consumer really steps up

6

their fight to not have to pay it because it should

7

have been paid by insurance is usually when they get

8

their notification from the collection agency that is

9

has been sent to the collection agency, and maybe it's

10
11

going to be reported to credit.
And at that point is when usually the patient

12

or consumer steps in and starts having contacts with

13

the collection agency.

14

know, trigger them disputing with them, saying it had

15

to be done with the collection agency.

16

And that will usually then, you

And I think where there's opportunity maybe

17

under the Administrator's authority would be to require

18

a little bit more thorough investigation of disputed

19

claims when the collection agency does receive a

20

dispute notification.

21

I don't know the provision under the state

22

act, but, you know, it's the 1692(G) notice and

23

verification requirements under the federal act.

24
25

And so if, you know, if the agency is
required to do more to investigate the dispute prior to
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1

commencing litigation to collect the debt, then that's

2

something that would benefit the consumer and perhaps

3

prevent or, you know, help the collection agency from

4

filing a lawsuit where ultimately they shouldn't

5

prevail and so they don't have to incur that type of

6

cost in doing so.

7

But at the end of the day, you know, it's the

8

information that gets shared back and forth between the

9

collection agency and the original creditor that is

10

really important to know whether the billing has been

11

done, the billing has been done appropriately, if it's

12

been denied, if it's been denied appropriately, if

13

there's any appeal rights, sort of increasing the share

14

of that information back to the consumer when they do

15

dispute a medical debt.

16
17

JULIE MEADE:

What other issues are you all

seeing with medical debt or consumer?

18

PUBLIC SPEAKER:

Medicaid.

I see some

19

collections on Medicaid debts that shouldn't be

20

collectible.

21

T.A. TAYLOR:

I'm not sure what could be done

22

about this, but this relates to the Medicare debt as

23

well.

24

is a lawsuit, there's a default judgment, the

25

Interrogatories are sent out to a consumer, and then

We're also seeing it move to a point where there

Electronically signed by Wendy McCaffrey (201-238-226-4844)

Calderwood-Mackelprang, Inc. 303.477.3500

34bd5fa6-19d6-48f7-9ecc-2b96d36f50f1

CFDCPA Consumer Group And Administrator of the Uniform Consumer Credit Code Public Hearing - January 23, 2018

15

1

garnishment is attached -- is executed, but it's

2

executed on an account that is the senior's Social

3

Security.

4

Well, when they have -- when these

5

conversations are had that the creditors say that I

6

don't have any money, all I get is my Social Security,

7

somewhere between all I have is my Social Security and

8

execution of a writ, something's missing because I had

9

to go back -- and I'm not the only one -- and unwind

10
11

this to get the funds back.
In the meantime, the impact on the senior is

12

devastating.

13

of work with seniors.

14

Medicaid, et cetera, or receives exempt payments.

15
16

And I'm saying senior because I do a lot
It could be anyone who's on

JULIE MEADE:

Any other thoughts or ideas on

medical debt?

17

(No response.)

18

JULIE MEADE:

The other issue we've been

19

looking at recently is the collection of treble damages

20

and the check statute 13-21-109.

21

increasingly difficult for us to administer and handle.

22
23
24
25

And that's becoming

I'm wondering if you all are seeing that out
there and what exactly your thoughts are.
DAN BECKER:

What's the challenge in

administering it?
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1

JULIE MEADE:

Well, it's not written in the

2

clearest way.

3

are being collected, and sort of -- I'm sorry.

4

ahead, T.A.

5

And when and how those troubled damages

T.A. TAYLOR:

Go

The only area that I'm seeing

6

it is when they're not actually able to be collected

7

because as soon as the consumer realizes that someone

8

is attempting to collect a debt, they simply close

9

their account.

10

The problem from that is then we have some

11

unbanked people (inaudible)

12

I guess when they're collecting the treble damages,

13

it's still that part of taking that money from accounts

14

that they shouldn't be allowed to take any money from.

15

That's one.

16

lenders.

There are no --

The other piece is notification because I'm

17

finding that consumers, they have no idea that they're

18

going to be subject to treble -- treble damages.

19

don't know what that means in terms of how much they

20

stand to lose.

21

JULIE MEADE:

They

I guess sort of tying into that

22

is the general sort of issue that we've seen cropping

23

up in dealing with more and more through complaints is,

24

sort of, adding up interest and adding up other fees

25

during the collection, which the treble damages kind of
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1

ties into that.

2

And I'm wondering what you all are seeing or

3

think or thoughts on the addition of interest and fees

4

on top of the underlying debt through the collection

5

practices.

6

T.A. TAYLOR:

Well, we've definitely seen the

7

interest and fees.

8

actually not (inaudible).

9

medical debt as well.

10

And fees, some of the fees are
And that goes back to the

The addition of fees, when the consumer

11

believes the insurance company is going to pay for

12

this, but the fees are being adding to it.

13

interest added, and then when it is cleared through

14

insurance, there's still an amount owing.

15

So fees and

But there's no way in the world there should

16

be an amount owing.

17

who can deal with treble damages, that doesn't tell me

18

that also I'm going to have to pay a $150 fee because

19

it was 30 days, and I'm going to have to pay the

20

80 percent interest.

21

And even when you have a consumer

So it's like it's a trap.

And that's one of

22

the reasons that there's a walkaway factor.

23

there's no way.

24

on their own.

25

It's like,

I can barely manage the treble damages
Now you're talking another $150, $200.

So I don't know how -- I don't know how we

Electronically signed by Wendy McCaffrey (201-238-226-4844)

Calderwood-Mackelprang, Inc. 303.477.3500

34bd5fa6-19d6-48f7-9ecc-2b96d36f50f1

CFDCPA Consumer Group And Administrator of the Uniform Consumer Credit Code Public Hearing - January 23, 2018

18

1

fix it (inaudible) easier just because it should not be

2

allowed to add fees and interest while something is

3

working its way through the insurance process.

4

this point, I certainly (inaudible.)

5

DAN BECKER:

But on

I would add to that not

6

necessarily in the treble damages statute, but under --

7

I can't think of the name is it.

8

U-triple-C, the maximum allowable attorney fee on a

9

consumer obligation is, like, 15 percent.

10

So under the

I'm probably being inartful in how I'm

11

describing that 15 percent.

12

statute, it's much higher.

13

is, you know, lawsuits basically filed en masse on

14

payday loans.

15

But in the payday loan
And so what I typically see

And so there will be an attorney going to a

16

return date in county court for 30, 40, 50 lawsuits all

17

on the same day.

18

the lawsuits, the same amount of attorneys' fees is

19

added to the lawsuit.

20

And on each and every single one of

So you start with somebody who has a payday

21

loan of $575.

22

payday lender is allowed to add to it.

23

Then you add to it the fees that the

You add to it, you know, the 45 percent

24

interest for however long it's been outstanding, and

25

then you add to it attorneys' fees of $250 or $300 or
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1

$400, even though there's no way really for that

2

attorney to justify charging that amount of money for

3

what essentially amounts to a boilerplate complaint,

4

where the only thing that's different is the name of

5

the creditor and the name of the debtor and the

6

amounts.

7

And these are, you know, highly computerized

8

and automated systems that don't require a lot of

9

attorney intervention or attorney time to review.

10

So you have somebody going to a return

11

hearing, which can last three, four hours, depending on

12

number of people that show up, and basically

13

collecting, you know -- you know, 40 times 400 on all

14

of these different things, which is not a reasonable

15

attorneys' fee.

16

And so -- but on the individual level, the

17

consumer goes from receiving a payday loan of $500.

18

$75 fee gets added to that.

19

They could walk out of court that day, or never even

20

walk into that court, with a judgment against them of

21

11 or $1,200 for the $500 that they borrowed six,

22

seven, eight months ago.

All the collection fees.

23

And so the fees and interest that get added

24

to these things, while they're permitted, they end up

25

putting people into debt traps.
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1

And if there's a judgment against the person,

2

then they're going to need to end up in, you know,

3

having garnishments done, and that's just a one-way

4

ticket to bankruptcy protection.

5

JULIE MEADE:

And let me clarify.

I'm

6

talking about fees and costs and interest that are

7

added once it's in default and in the collection

8

process, not at the credit or oranges level.

9

T.A. TAYLOR:

Well, even after it's going

10

specifically to after the process is over, that's one

11

of the other challenges because fees are still being

12

added.

13

And it's not just that they're being added.

14

It's that they're unknown fees going through the

15

process, even though those fees aren't reasonable, you

16

know what they're allowed to charge, except for the

17

attorneys' fees, which I agree.

18

We're not allowed to do that in real life

19

because it's against rules.

20

person, let's say they do become a leader, and so

21

they're going to try to enter into some sort of

22

agreement, but they really don't, they're chasing a

23

bone because fees continue to be added, and the

24

consumer has no way of knowing where that ends.

25

But afterwards, when a

You know, the collection agencies will say,
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1

this is -- you're going to have to keep paying interest

2

at this percentage, okay?

3

So you can calculate that.

But it just says, you're going to have to pay

4

interest at this percentage and fees.

5

they're just unknown.

6

And those fees,

I mean, half the time I can't find out what

7

those fees are.

8

monthly basis, or we calculate those based on the

9

remaining amount of the debt.

10

Well, we just calculate those on a

But there has to be some way for things to be

11

definitive or it's not possible for the consumer to

12

work their way through.

13

for them to eventually be able to get out of debt with

14

this particular collection agency.

15

And the whole point of this is

And I don't know how they do it right now.

16

know that they're not doing it because they can't.

17

Here's an example.

18

from a family member to get out from under it.

19

I

One was going to go borrow money

Could not find out how much was required.

20

You can call and get a payoff for your mortgage or

21

something, well, it depends, okay, fine, if we pay it

22

within this amount of time, two weeks, we give you

23

money, how much is it going to be?

24

know.

25

calculate.

Well, we won't

You'll have to pay this part and then we
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1

Well, you know that's untenable.

And what's

2

a consumer to do when that happens, when I'm making the

3

call, so what happens when the consumer is trying to

4

find out?

5

They get an amount, they think they're done.

6

And they're not.

7

the way, continues to accrue interest.

8
9
10

They get another bill, which, oh, by

JULIE MEADE:

So you're suggesting one of the

bigger problems is not knowing what those fees are or
how they're calculated?

11

T.A. TAYLOR:

That's correct.

12

JULIE MEADE:

And, Dan, yours was the sort of

13
14

set attorneys' fees just being plopped on?
DAN BECKER:

Right.

So sort of, I mean, the

15

whole filing of lawsuits that all have the exact same

16

amount of attorneys' fees set, and, you know, the defer

17

deposit loan act states that the maximum that we can

18

charge for the attorneys' fees is a certain percentage

19

of the original loan balance.

20

I mean, that's a -- that's a cap, not a

21

floor, but it's treated as a floor.

22

based upon the amount of work, you know, it always says

23

"reasonable attorneys' fees."

24
25

So, you know,

But is it reasonable for one lawyer to file
40 lawsuits, go to one return hearing, spend four hours

Electronically signed by Wendy McCaffrey (201-238-226-4844)

Calderwood-Mackelprang, Inc. 303.477.3500

34bd5fa6-19d6-48f7-9ecc-2b96d36f50f1

CFDCPA Consumer Group And Administrator of the Uniform Consumer Credit Code Public Hearing - January 23, 2018

23

1

and bill $250 on each account for each of those 40

2

people?

3

just one man's opinion.

4

I would say -- suggest that it's not.

JULIE MEADE:

Any other thoughts or comments

5

or questions regarding fees?

6

of the things that I wanted to throw out there.

7

That's

Those were kind of some

Now I'd like to open it up and see if there

8

are any trends or issues you would specifically like to

9

raise with me.

10

T.A. TAYLOR:

Does this need to be in the

11

area of these collection efforts, or can we talk for a

12

minute about pure defaults?

13

Default judgments, what I want to button down

14

is we all know there's a massive problem with faults.

15

That was one of the reasons why we did this issue.

16

Do you all ever track or get involved in

17

whether one particular collection agency is responsible

18

for 100 defaults in a given time period, or do you not

19

engage that at all?

20

JULIE MEADE:

I would say generally if we are

21

seeing a trend or -- of complaints coming in, and the

22

issues center around defaults, we will look at those.

23

And we will go pull court records and start analyzing

24

those.

25

But again, it's based on seeing what the
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1

consumer complaints are coming in and identifying it

2

from the consumer complaints.

3

have any other mechanism to identify that there's --

4

there's an issue.

5

That would take some kind of monitoring of

6

court filings.

7

would -- how we would do that.

8
9

We don't necessarily

And I'm not quite sure how that

T.A. TAYLOR:

What if we were able to have

someone monitor these filings and report that

10

information to you?

11

from the consumer, but it would be a compilation of

12

these events that have impacted consumers.

13

that.

14

It wouldn't be coming directly

JULIE MEADE:

Sure.

We can do

Absolutely.

So consumer

15

complaints are one way in which, sort of, a flag is

16

raised for us to investigate or examine.

17

only way.

It's not the

18

And certainly, if you brought some

19

highlighted issue, we would entertain taking a look at

20

that.

21

Anything else on trends or issues?

22

(No response.)

23

JULIE MEADE:

So, obviously, the next sort of

24

thing I thought to provide some structure is talk about

25

potential rulemaking.
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1

areas, given the sunset and the changes to the act,

2

that would precipitate rulemaking.

3

And so I wanted to begin to explore what

4

issues and ideas are out there from your perspective on

5

potential areas that you think would provide

6

clarification or be of benefit in the rulemaking arena.

7

I'm just going to throw it out there to you all.

8
9
10

DAN BECKER:

I think the biggest benefit from

the sunset bill was the addition of the debt buyer
requirements.

11

And I think that having clarification on what

12

is required to prove a chain of assignment and to prove

13

all the information that needs to be submitted with the

14

summons and complaint would be extremely valuable.

15

I think that's probably valuable for both

16

sides of the equation, and, sort of, spelling out what

17

the Administrator considers to be meeting the

18

collection agency or debt buyers' burden under that

19

would be, I think, extremely useful.

20

JULIE MEADE:

Anything else?

21

T.A. TAYLOR:

That really is it.

The thought

22

was clarified, and everyone knew it would make it --

23

well, it wouldn't make it really good, but it would --

24

it would at least make sure we're all operating from

25

the baseline.
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1

And then that would avoid us having to engage

2

with what you know this is what it is supposed to mean.

3

That never works.

4

place.

5

So -- and we could have this in

I would answer, it would benefit us as well

6

as the industry.

7

exactly (inaudible).

8
9

Clarity always helps even it's not

JULIE MEADE:

What are your thoughts on -- we

obviously looked at that and know we need to do it.

10

But the question is do we need some experience in

11

what's coming through before developing an idea of how

12

to clarify something?

13

T.A. TAYLOR:

Well, you know, I actually

14

thought about that, and I was discussing that with some

15

other people.

16

wait is if we're actually able to engage in some

17

monitoring, which is really difficult.

18

And the only way it seems reasonable to

It's hard enough for us to get someone to sit

19

in court and just monitor what's happening.

20

that would then put us in the position of having to

21

look at all of the complaints to see if an appropriate

22

documentation was available, and I don't think we could

23

do that in a short order.

24
25

DAN BECKER:

And then

I do think there probably is

information that you could look at in advance, so
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1

rather than looking at maybe rule-breaking -- or

2

rulemaking after seeing what rule-breaking has

3

occurred, or whatever, you could look at county court

4

filings for collection lawsuits, and you can identify

5

who the debt buyers are, usually by name.

6

And some have included it in the past.

7

Others haven't included it in the past.

8

see, sort of, what the current practice is to see

9

whether that measures up to what is required under the

10

And you can

statute.

11

This happens to be fresh in my mind just

12

because I met with somebody yesterday who had a debt

13

buyer sue him, and in the original -- the complaint was

14

filed before January 1st, so it didn't have it.

15

And then after he filed an answer, they filed

16

a motion for judgment on the pleadings and attached all

17

of the information.

18

And so I got to the chance to look through

19

those things, which would have been, you know, this is

20

why I like the statute so much is that it's better to

21

look at that stuff before you file an answer because

22

then you're not wasting your time.

23

But you can tell what information they're

24

going to have based upon what they've presented in the

25

past.
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1

T.A. TAYLOR:

(Inaudible).

You definitely

2

don't want to do rulemaking in a vacuum, and then it

3

doesn't meet the objectives.

4

factor, so, in this case, since -- so he started

5

getting it a big answer (inaudible).

6

And so (Inaudible)

You know, I would think in a couple of

7

months, we could -- by the end of March, we should, and

8

since these things don't slow down, we should be able

9

to get some idea of whether things are catchable by

10

monitoring and then be able to get that information

11

back to you, just to let you know what it looks like

12

one way or the other.

13

RICH JONES:

And that would be my sense, I

14

think, to look and see how it's beginning to play out

15

and how it's working at least over the short term.

16

Because we've had -- I think, not in this

17

business, other than the policy side of it, but I

18

thought it was pretty clear that we're basing the

19

statute on some other state that had success with it.

20

I'm hopeful that that will work.

But I think

21

we need to look at it and see what has been the

22

experience, what's been the practice, particularly

23

working with the attorneys who have clients and perhaps

24

some experience with what's happening, you know, on the

25

ground and then be able to come back and say, this
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1

seems to work, this seems -- doesn't, or there's, you

2

know, questions about this particular provision or not,

3

and be able to bring those back to you.

4

I think it would be helpful.

And the other

5

thing is, T.A. raised, and the form of the question is

6

begin to look at some of the data and see what the

7

volume of filings and types of filings and see, you

8

know, if things are getting better from our perspective

9

or not.

10
11

But it may be a, you know, a little bit.
We've had, what, 20 days of it so far, you know.

12

JULIE MEADE:

13

DAN BECKER:

14
15

Right.
There's probably already $10,000

lawsuits filed.
T.A. TAYLOR:

Twenty times a hundred.

But

16

no, I think we will be able to come back to you.

17

we'll have an opportunity to come back to you end of

18

March, end of April, we should have something

19

reasonably good down.

20

JULIE MEADE:

And

So potentially rulemaking,

21

obviously, in -- in trying to figure out how to

22

implement, sort of, the new provisions of the sunset is

23

obviously going to be on our mind this year and trying

24

to figure out when and how to do that.

25

Other than around these new requirements for
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1

debt buyers, are there areas that you think we should

2

be looking at?

3

As you know, we're required to publish a

4

regulatory agenda for the upcoming year, which we did

5

in November, and put in there a general, sort of,

6

section saying -- implementing the new provisions,

7

rules around implementing the new provisions on the

8

sunset.

9

There were also other sort of administrative

10

cleanup -- let's see -- around our requirements for

11

abbreviated applications.

12

geared toward administering the licensing, sort of, end

13

of things and cleaning some of this stuff up.

14

A lot of these were more

But if we're going to be in rulemaking, and I

15

throw it out there, if there are issues or provisions

16

that are currently in there or current rules that you

17

think can be clarified or changed, this was partly a

18

forum for you to start getting that on our thought

19

process -- in our thought process for potential

20

rulemaking.

21

DAN BECKER:

So, I mean, this is something

22

that, you know, we would have an opportunity to sort of

23

maybe not formally petition for rulemaking but

24

certainly send you thoughts and concerns that we have

25

surrounding existing provisions on the act?
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1

JULIE MEADE:

2

DAN BECKER:

3

JULIE MEADE:

Yes.
Okay.
And then the idea would be, so

4

this is the Consumer Group meeting.

There's an

5

industrial-related meeting in July.

The idea would be

6

at some point after that, start thinking about engaging

7

in a rulemaking process.

8
9

T.A. TAYLOR:
July?

Do you know?

10
11

And is the industry meeting in

JULIE MEADE:
says July.

12

I haven't set it yet.

It just

Sometime in July.
DAN BECKER:

How's the -- how's -- how are

13

you distributing notices of these meetings?

14

I think Kate and I found out just because we're

15

involved with other folks that were planning on

16

attending.

17

JULIE MEADE:

You know,

So for this one, it says, "Give

18

direct notice to consumer groups."

19

time just trying to reach out to people and compile a

20

list of consumer groups in Colorado, and nationally,

21

frankly.

22

And came up with a list of about 53, maybe a

23

little bit more.

24

along.

25

So we spent some

But obviously, asked them to pass it

And so that's what we'll be doing in July.
It will be direct notice.
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1

also publish on our website.

2

direct notice to consumer groups we had identified,

3

with the idea if you know other consumer groups that

4

are not included, please pass those along.

5

DAN BECKER:

So in this case, it was

I was just wondering where

6

there's any sort of direct e-mail sign-up.

7

need more e-mail.

8

'Cause I

So . . .

JULIE MEADE:

We do have what was started

9

as -- it was called an interested parties list.

10

that generally was made up of our licensees and

11

industry-related folks, which we get licensing

12

information and renewal information and things like

13

that.

14

But

And so for this kind of -- the rulemaking,

15

obviously, will be sending it to all of the contact

16

lists we have, both consumer and advocacy.

17

If we're going into rulemaking, that will be

18

a much more proactive publication of notices for those

19

types of things.

Did that answer your question?

20

DAN BECKER:

21

JULIE MEADE:

22

questions around the rulemaking?

23
24
25

RICH JONES:

Yes.
Okay.

Any other ideas or

Did you guys have some sense of

the rules that you may need to address in the act now?
JULIE MEADE:
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1

identified that just need to clarify, change of

2

ownership requirements, the abbreviated application.

3

Let's see.

There's sort of an interpretation

4

problem between trust requirements and liquid assets

5

requirements and how we're requiring disclosures on the

6

application.

7

business -- for licensees.

8
9

So we want to clarify that for

Let's see.
out there?

What else are we sort of throwing

An idea around requirements before a

10

collection agency may utilize ACH or other electronic

11

payment methods in the collection of a debt is one we

12

put out there.

13

Clarifying -- amending a current rule to

14

clarify what we're going to require or accept for

15

financial responsibility, the bonding requirements,

16

those kinds of things.

17

T.A. TAYLOR:

So we can give some input

18

specifically on the rule surrounding the ACH

19

collection?

20

JULIE MEADE:

Yes.

21

T.A. TAYLOR:

Because we've had some

22

challenges with collectors maintaining access to a

23

consumer's accounts when the consumer has requested

24

that they cease taking from their account.

25

Some of the -- some of it, I think, is just
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1

pure bad actors.

2

requirements for terminating the initial permission to

3

access, such as you must give written notice to this

4

address, which isn't in Colorado, 30 days before you

5

want it to stop, which is never going to coincide with

6

the next date for taking the funds.

7

Some of it is rather onerous

And even if you give us this notice, it's not

8

retroactive.

9

that a consumer has had money taken out when they

It's only prospective.

So that means

10

thought, well, we told you not to take anymore.

11

would (inaudible) to be able to weigh in.

12

JULIE MEADE:

So we

Well, so the reason I wanted to

13

get this discussion going is because once we sort of

14

get an idea of what rules we need to implement, which

15

ones we need to clarify, which we need to appeal, then

16

we'll know go into the formal process, where there's a

17

public hearing, and we're receiving written comments

18

throughout the rulemaking process.

19

Now is sort of saying we've got some ideas.

20

We obviously have heard from almost everybody that we

21

may need to be doing some rulemaking around the new

22

provisions.

23

And so I'm throwing it out there so you start

24

thinking about rulemaking.

25

through a formal -- yeah, a formal hearing process.
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1

I'd like to start getting some basis and

2

structure of what kinds of rules we're going to be

3

looking at.

4

Anything else on rulemaking?

5

(No response.)

6

JULIE MEADE:

So then the last thing is just

7

other business to open it up.

8

all are so quiet, I thought I might have a few things

9

to throw out there.

10

And again, because you

It's obviously, the legislature is in

11

session, and so I just wanted to highlight a few things

12

that we're watching.

13

forth anything.

14

We're not -- we're not putting

But there are some bills out there related to

15

our administration of the Fair Debt Collection

16

Practices Act here in Colorado that we're watching.

17

And I would say the first one is actually an

18

amendment in -- an amendment to the Fair Debt

19

Collection Practices Act that we're watching, and it's

20

called the Practice of Law Technical Clarification.

21

And it's House Bill 450-- 4550.

22

And this is an exemption of attorneys and law

23

firms from the federal Fair Debt Collection Practices

24

Act.

25

with that and what, if anything, that would influence

And so we are watching that to see what happens
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1

here in Colorado with the Colorado Fair Debt Collection

2

Practices Act.

3

And local, there are a couple of bills

4

related to this area.

5

that allows a judgment creditor to seek a motion from

6

the court to compel the Department of Labor to disclose

7

information about a judgment debtor.

8
9

House Bill 1057, this is a bill

It also has a provision that allows a
collector collecting on behalf of the State to add all

10

fees, costs, costs of collecting, including contractual

11

costs and attorneys' fees, whether it's been reduced to

12

a judgment.

13

So we're sort of watching House Bill 1057.

We are looking at House Bill 1063, which

14

amends the Colorado Credit Reporting Act.

15

that act by giving consumers right to control the

16

information that a credit reporting agency has.

17

we're watching that one.

18

It amends

So

And the other one we're watching is House

19

Bill 1090.

20

Colorado Credit Reporting Act.

21

for security freezes for consumers who are underage or

22

under the charge of a guardian.

23

This is another one that amends the
And this act provisions

So those are some legislative things that

24

we're kind of looking at keeping our eye on.

25

that, I'll sort of open it up to any other questions,
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1

comments.

2

DAN BECKER:

Do you anticipate that you'll

3

take a position on 1063 or 1090?

4

JULIE MEADE:

5

me taking a position.

6

general.

7
8

I don't know.

It wouldn't be

It would be the attorney

So I don't know at this point.
DAN SPEAKER:

You said intent.

I was more

curious about -- I was going to suggest a position.

9
10

Or . . .

JULIE MEADE:

I can certainly take that back

to the attorney general.

11

DAN SPEAKER:

I'm against it.

12

T.A. TAYLOR:

Our position is we're against

JULIE MEADE:

I do not -- I think this has

13
14
15

it.

been introduced in prior years.

16

T.A. TAYLOR:

It has been.

17

JULIE MEADE:

And I don't think our office

18

has taken a position in prior years, so I'm guessing

19

that we would not take a position this one.

20

don't -- I don't know.

21

T.A. TAYLOR:

But I

This is totally (inaudible.)

22

We keep talking every year about trying to license

23

process servers.

24

have done it.

25

default judgments is that anyone 18 or over can serve

And, I mean, there are places that

We think that part of our problem with
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1

it.

2

And they often do, and they don't, but they

3

actually report that they have.

4

well, they have to sign an affidavit.

5

And it's easy to say,

Well, that's true, but I have had process

6

servers -- and I know I'm not the only one -- I've had

7

clients where there was an affidavit filed saying that

8

they served this person, and then most the egregious

9

example, they served -- they said they served the

10

person, and she hadn't been living in Colorado for two

11

years.

12

They served the individual who was at her

13

apartment complex, in the same apartment, who happened

14

to be the manager of the apartment building, and then

15

because she had, in their opinion, a Latino-sounding

16

last name, the description was 54, brown hair.

17

It wasn't her.

Okay?

That was clear.

So I

18

contacted the county attorney.

19

aware of it, but they don't have the resources to do

20

anything about it.

21

Yes, they're sort of

Several others where they served a

22

professional, they didn't know he was a professional, I

23

guess, because they completed an affidavit that said

24

this person was served at this time.

25

time, this professional happened to be meeting with a
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1

client, so it couldn't have been.

2

person.

3

He didn't serve that

I just think it's from that to who knows

4

where the documents go, to people finding the documents

5

in courtyards in their apartments.

6

that's the majority of process servers, but it is an

7

issue.

8
9

And it's uncontrolled.

There's no

accountability, and we can't get a county to take the

10

issue seriously.

11

have the resources.

12

And I understand why.

They don't

But it is a violation to file a false

13

affidavit of service.

14

to them.

15

I'm not saying that

And we've taken that information

And, you know, no action.
JULIE MEADE:

If I recall, during the last

16

session there was a push for a sunrise around process

17

servers, but I don't know whatever happened to that.

18

know they called to get some data from us, but I'm not

19

sure what happened with that.

20

T.A. TAYLOR:

21

DAN BECKER:

I

We shall keep trying.
I would agree with that.

And, I

22

mean, the stories around process servers are

23

frightening and entertaining.

24

testify that he served somebody, and it was a different

25

guy than signed the affidavit.
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1

And so not only did somebody sign a false

2

affidavit, somebody also perjured themselves in court.

3

And so, you know, it's a -- it's a really big problem.

4

And, you know, we've seen over time, you

5

know, every time I see somebody with bad service, I

6

make a note of it and try to make everyone aware that

7

uses that particular process server that this guy's not

8

your guy.

9

But licensing would be -- would be great

10

'cause there needs to be some sort of oversight because

11

it's near impossible to enforce the CFDCPA or the FDCPA

12

against process servers because they're exempt and only

13

a few courts have said that, under certain

14

circumstances, they're not exempt.

15

And so that's -- that's a really big

16

challenge.

17

unless your district attorney really has it out for

18

process servers, there's really not a whole lot that

19

can be done to curtail it.

20

There's no private remedy for it, and

T.A. TAYLOR:

I brought it to the attention

21

of the attorney in this one case.

22

didn't say, that didn't happen.

23

amazed.

24
25

He said, "Okay.
to serve him?

And he said -- he
He didn't.

I was just

Well, when would you like us

Want us to serve him at your office, or
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1

will you accept it?"

2

fact that he knowingly accepted this, when I'm telling

3

you this was an error with the process server that you,

4

an attorney, are using.

5

"Okay.

It just totally blew past the

Well, when do you want us to serve?

6

When you will be there?"

7

who don't have an attorney?

8

to find us a sponsor to address the issue.

9

DAN BECKER:

What if -- what about people
They're just -- so we need

I just have general questions

10

about any enforcement actions that the Administrator

11

intends on taking this year and whether there's

12

anything -- none of a personal concern -- and suggest

13

an area that's ripe for enforcement that makes it

14

really difficult for private attorneys to enforce, and

15

that's -- there's just so many scams out there.

16

And the original intent of the CFDCPA was

17

that legitimate and good-acting collection agencies

18

would not be put at a competitive disadvantage based

19

upon unscrupulous collection agencies.

20

And the most common thing that we see

21

probably on a weekly or semiweekly basis is somebody

22

who gets called up, usually from an out-of-state phone

23

number, and is told that they're going to jail unless

24

they pay this old, defaulted payday loan.

25

Usually the person got the information from a
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1

bankruptcy filing or, in some cases, they've actually

2

purchased a group of defaulted or discharged payday

3

loans.

4

And they call and they use really aggressive

5

tactics, scare people into paying.

6

it's really difficult to convince somebody that this is

7

a scam when somebody's calling up and has their phone

8

number, their social security number, has their place

9

of business, has their home address, all this

People do it.

And

10

information about them, and says, "You know, we're

11

going to file a lawsuit with the district attorney.

12

We're standing outside the door, and you're going to

13

jail today unless you, you know, pay me a hundred

14

dollars right now and fifty bucks a month."

15

And there's nothing really that we can do

16

about it because, you know, trying to be a private

17

attorney and hunt down these people, we don't have the

18

resources for it.

19

But it's a criminal act.

And since -- and they're out-of-state actors.

20

It's very difficult.

21

there like that.

22

anything that's popped up on your radar.

23

But there are lots of schemes out

And so I'm just wondering if that's

JULIE MEADE:

It has.

And like you, we have

24

limited resources.

25

consumer has that, the more -- we're trying to track
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1

phone numbers, trying to track locations, but it is

2

very difficult to follow these through and actually end

3

up being able to take action against somebody.

4

DAN BECKER:

Okay.

And one of the things

5

that you'll see that the PB has done has been really

6

useful is that all the information on complaints that

7

they receive is all public information.

8
9

Not all the information is public, but the
existence of a complaint is public.

And they've made

10

it really simple to give that information to the agency

11

so that they can keep track of it.

12

And I really -- it would be nice to know what

13

information either to collect from my clients to give

14

to you or to tell them that they'll need to give it to

15

you in order to make a complete complaint so that it

16

makes the process efficient.

17

If there was some way to digitize that or

18

have it available online, that would be most useful

19

because there are cases all the time where it's nothing

20

we can do, but if it turns out that there's a critical

21

mass of these things, and it's the same people, and

22

they can be located, then certainly it's an issue

23

for -- that should addressed.

24
25

JULIE MEADE:

Agreed.

It's finding that

balance that the COPB has found with protecting
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1

consumers so that they want to complain and providing

2

helpful information so that we can track these down.

3

And that that is a very difficult balance.

4

T.A. TAYLOR:

Since you're aware of this,

5

maybe what we can do is just sort of put the word out

6

to the consumer base that when this happens, even if --

7

and sometimes they're so embarrassed because they've

8

actually paid it.

9

information out, the number where they said

10

So maybe (inaudible.)

Get the

(inaudible).

11

JULIE MEADE:

We've done a couple advisories

12

when we're starting to get a lot of complaints around a

13

particular number or the iterations of a name.

14

And we've tried, and we know they're

15

offshore, or something along those lines.

16

take a step back.

17

at all is to do these consumer advisories.

18

we've tried to do those as well.

19
20

We sort of

And the only way we can do anything
And so

Any general thoughts on this forum, this
opportunity, how do you want to improve it?

21

RICH JONES:

Well, we very much appreciate

22

the opportunity to come in and meet with you and talk

23

to you.

24

focus on the Fair Debt Collection Practices Act and

25

some of those provisions, I think, will -- we're going

And I think, particularly going forward, the
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1

to be pretty attentive to what's going on and

2

monitoring.

3

So we'll have a lot more things, I think, to

4

bring back to you going forward.

5

specific examples about things, and more questions

6

about that.

7

Some real, you know,

I know we had sent a lot of the information

8

out to folks that we've been meeting with and that.

9

And I think the more that we can get that information

10

out to people, and they get used to having it, I think

11

you'll see a lot more participation, probably, from

12

number of groups.

13

But and a lot of the issues that our group

14

has been working on, some of them in collections area,

15

some of them are in, you know, the U-triple-C area and

16

different loans and rates and some of that stuff.

17

And so probably a lot -- lot of different

18

things to say about different pieces of the overall

19

statute that you guys administer.

20

DAMIAN COOPER:

Yeah.

I want to add to that.

21

I'm Damien Cooper from COPIRG, C-O-P-I-R-G, Colorado

22

Public Interest and Research Group.

23

And my silence is mostly because this is just

24

going in.

25

moving forward, it's really nice to have this

There's not a lot to say.

Electronically signed by Wendy McCaffrey (201-238-226-4844)

So I think,

Calderwood-Mackelprang, Inc. 303.477.3500

34bd5fa6-19d6-48f7-9ecc-2b96d36f50f1

CFDCPA Consumer Group And Administrator of the Uniform Consumer Credit Code Public Hearing - January 23, 2018

46

1

opportunity to get together.

2

participate as it becomes more a regular thing.

3

I think more people will

And so don't take silence as a, you know,

4

just that we're in that moment.

5

of, like, yeah.

6

We're in that moment

Pretty soon, we'll have a lot to say.

But to the extent that, you know, start some

7

trends that will lead us in a direction.

8

appreciate the opportunity.

9
10

T.A.

TAYLOR:

RICH JONES:

So we

Echo.
One of the areas we mentioned

11

about the process servers, one of the other areas that

12

there's some legislation was in the end of the session

13

last year, coming back as looking at student loan

14

servicers and licensing that group.

15

And again, for a lot of the same reasons,

16

where making sure that they are providing the proper

17

amount of information and the right information and --

18

to the student borrowers and making sure that they're,

19

you know, serving more on a fiduciary role than I think

20

we think that they have been up to this point.

21
22
23
24
25

They're, you know, not always explaining all
the options or the best options to the borrowers.
SPEAKER:

Yeah.

That's a critical one on our

radar, similar to mortgage loan servicers.
RICH JONES:
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1

probably see some legislation this session around the

2

loan servicers -- student loan servicers.

3

T.A. TAYLOR:

4

appreciate it.

5

all good.

And I found a parking space.

6

JULIE MEADE:

7

else, well, thank you.

8
9

It's a great idea.

I
So it was

So unless there's anything

(The proceedings were concluded at 2:43 p.m.,
on Tuesday, January 23, 2018.)

10
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12
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